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Issue Highlight - Punitive Damages
BACKGROUND:
Punitive damages are an increas
ingly visible phenomenon in contem
porary litigation. Both the number
and size of such awards have
increased markedly in the past
several years. Most important,
punitive damages are routinely
requested in many civil lawsuits.
Punitive damage awards have
been justified under the same
rationale that is used in the criminal
justice system in imposing penal
sanctions—to punish a defendant
who has engaged in reprehensible
conduct and to deter the defendant
and other persons from engaging in
such conduct in the future.
By definition, punitive damage
awards are not intended to compen
sate the injured party. Unfortu
nately, sympathetic juries often
award punitive damages on this
basis and actual punitive damage
awards often bear no relation to
deterrence. Furthermore, despite the
close analogy to criminal sanctions,
punitive damages have been
awarded without the procedural
safeguards and heightened burden of
proof that apply in the criminal
context.
Perhaps most disturbing in this
increasing trend is the role the
plaintiff’s attorney has established,
especially those who champion the
causes of class action litigation.

Several experts have suggested that
these attorneys claim approximately
one-third of every settlement. To
counter this trend, several state
legislative proposals contain a
provision that would require that a
significant percentage of the
punitive damages award be depos
ited to the state treasury, while
others set a cap on attorney’s fees
that can be paid from damage
awards.
In the 1991 U.S. Supreme Court
decision in Pacific Mutual Life
Insurance Company v. Haslip, the
Court established that the due
process clause of the Fourteenth
Amendment should limit juries’
discretion in setting punitive
damages amounts. However, it
gave little or no guidance for
determining how punitive damages
awards should be calculated.
It was at this point that the
Accountants’ Legal
Liability Subcommittee
designed legislation to
provide guidance for
calculating punitive
damages awards. The
model proposal
included provisions
establishing reason
able limits on the
amount of punitive
damages awards to
twice the
defendant’s actual

or expected gain from the wrong
committed. For accountants ’
malpractice cases, it was assumed
that these limitations would at most
constitute the audit fee. This
standard was recommended because
of the nature of punitive damages
awards which often bear no relation
to the goal of deterrence and merely
reflect the desire to punish without
regard to the true harm caused by
the defendant’s conduct.

WHY ITS IMPORTANT
TO THE PROFESSION:
In the case of the accounting
profession, the potential for exces
sive damages is of particular con
cern. Compensatory damage awards
against accounting firms are often
very substantial, especially in
relation to the amount the firm
benefited from the services ren
dered.
In addition, accounting firms
are especially threatened by
excessive punitive damage
awards based on the
actions of their employ
ees. A single, often
discrete error of one
accounting profes
sional, may subject
the firm to the threat
of vicarious punitive
liability for conduct
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in which the firm, as an institution,
has neither participated nor con
doned. Moreover, because account
ing firms are often the only “deep
pockets” left after a company, for
which it performed an audit, suffers
financial losses, such firms are
frequently looked to for damages
that far exceed the extent of their
responsibility for the loss suffered.

AICPA POSITION:
The AICPA supports legislative
reforms to rectify the present
imbalance that exists in our legal
system regarding the awarding of
punitive damages. Specifically, the
AICPA supports two proposals:

0
Bar punitive damage
awards against an entity, including
an accounting firm, for the wrongful
conduct of an employee, unless the
firm’s governing structure had
authorized or ratified the employee’s
wrongful act.

Establish an objective
standard to be used in computing
punitive damage awards in cases
involving solely economic loss. In
such cases, punitive damage awards
would be limited by the amount of
the actual or expected gain from the
wrongful conduct rather than the
defendant’s net worth.
The American Tort Reform
Association (ATRA) has also
developed a model punitive damages
proposal that limits punitive dam
ages awards to $200,000 or an
amount equal to the claimant’s
compensatory damage awards,

whichever is greater. In addition,
the ATRA model contains standards
that claimants who seek punitive
damages must establish by clear and
convincing evidence that any harm
done was the result of intentional or
malicious misconduct involving a
conscious intent to cause injury.
The proposal also provides for a
bifurcated trial proceeding, which
requires that punitive damages
issues be considered only in a
separate proceeding after compensa
tory damages are awarded.

RECENT STATE ACTION:
The majority of states have no
standards or guidelines that juries or
courts must use to determine the
maximum permissible award in a
particular case. In recent state
legislative sessions, legislation
limiting punitive damage awards
and establishing guidelines has been
introduced in numerous states.
Unfortunately, many of the propos
als being introduced do not align
with the AICPA provisions with
respect to limitations.
To date, Kansas is the only state
that has similar provisions to those
recommended in the model legisla
tion. In contrast, a number of states
have passed punitive damages
legislation containing provisions that
require calculation of the award by
application of some multiple to the
compensatory damages award
similar to a provision supported by
the ATRA model. However, many
of these laws contain an award
calculation that allows multiples of
up to four times the compensatory
damages award.
In addition to these legislative
activities, developments in the

judicial arena have occurred. The
U.S. Supreme Court recently
reconsidered the constitutionality of
punitive damages awards in TXO
Productions v. Alliance Resources
Group. The Court’s decision did
little to resolve the problem sur
rounding the awarding of punitive
damages. The Court ruled that a
punitive damages award of $10
million - 526 times larger than the
$19,000 in actual damages caused
by the misconduct - did not violate
the company’s due process rights.
Because the Court acknowledged
that the award was not so grossly
excessive that it must be overturned,
it signals that the specific guidance
on how limits should be calculated
will not be forthcoming from the
Supreme Court.

RECENTAICPA ACTION:
The AICPA Accountants’ Legal
Liability Subcommittee continues to
craft acceptable model punitive
damages legislation in response to
the Haslip decision and other recent
state activity. The Subcommittee,
along with the State Legislation
Committee and the AICPA staff,
actively assists state societies by
providing information on develop
ments in this area and assistance in
developing favorable legislation.
The AICPA also supports the efforts
of state societies to work in conjunc
tion with their respective state
courts and legislatures in reexamin
ing state rules in light of the Pacific
Mutual decision, and more impor
tantly, consider the need for consti
tutional limits on the size of punitive
damage awards.
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States that have Enacted Statutes that Limit
Punitive Damage A wards *
STATE

LIMITATIONS ON
EXCEPTIONS
AMOUNT OFAWARDS

Colorado

One times actual damages.

Can be increased if the
defendant has continued the
behavior in a willfill and wanton
manner during the pendency of
the action.

Connecticut

Two times compensatory
damages.

Damages are determined by the
court.

Florida

Three times compensatory
damages.

Does not apply to class actions.

Georgia

Limited to $250,000.

Limitation does not apply if the
defendant acted with the specific
intent to cause harm.

Kansas

Limited to the defendant's annual Limitation does not apply if the
gross income or $5,000,000,
defendant's gain from the
whichever is less.
misconduct exceeds the
limitation. In this event, the
court may award an amount
equal to one and a half times the
defendant's profit.

Nevada

Three times compensatory
damages if compensatory
damages are $100,000 or more,
or $300,000 if compensatory
damages are less than $100,000.

North
Dakota

Two times compensatory
damages or $250,000, whichever
is greater.

Oklahoma

Punitive damages are not to
exceed actual damages.

Limitation does not apply if the
court finds that there is clear and
convincing evidence of conduct
evidencing a wanton or reckless
disregard of the rights of others.

Texas

Four times actual damages or
$200,000, whichever is greater.

Limitation does not apply if the
conduct constitutes an intentional
tort or was specifically intended
by the defendant to cause
substantial injury to the claimant.

Virginia

$350,000.

Limitation does not apply to
defective products, bad faith
insurance claims, discriminatory
housing practices, hazardous
wastes or defamation.

*In addition to the above states, in Louisiana, Massachusetts, Nebraska, New
Hampshire and Washington, punitive damages are not generally available.

Coalition Building
Opportunities for success on
liability reform are generally enhanced
by working cooperatively with other
interested groups. The “synergistic”
effect of a coalition will often provide
the resources and grassroots power
necessary for a legislative victory on
these difficult issues.
The AICPA, through the Accoun
tants’ Legal Liability Subcommittee,
the State Legislation Committee, and
staff, works in conjunction with a
number of other business and profes
sional organizations as an additional
source for monitoring and pursuing
tort reform issues.
Most notably, AICPA is an active
member and supporter of the American
Tort Reform Association (ATRA).
Subcommittee member Sal Luiso cochairs the ATRA Professional Liabil
ity Committee and was recently
appointed to the ATRA Board of
Directors. AICPA staff members are
also active on a number of ATRA
Committees.
The AICPA also works with The
Business Roundtable, an independent
state tort reform monitoring coalition,
which recently joined forces with
ATRA to combine reporting on state
tort reform activity. The Business
Roundtable and ATRA provide a
weekly report on legislation supported
by state tort reform coalitions. A
monthly report on the status of
legislation including a range of tort
reform-related topics is also distrib
uted to all interested parties. The
Institute shares this information with
state CPA societies.
In addition to national-based
organizations, the AICPA monitors the
progress of various state-based
coalition activities. State CPA
societies are encouraged to work
together with appropriate state-based
coalitions. For more information on
coalition activity in your state, contact
the State Legislation Department.

SCORE CARD
The following states have initiated a GAP Analysis Program
All State CPA Societies are encouraged to join in this effort

Alabama
California
District of Columbia
Kansas
Maryland
Minnesota

New Mexico
New York
North Carolina
Ohio
Utah
Virginia
Wisconsin

QUOTABLE INSIGHT...
“Becoming involved in a lawsuit is like being ground to bits in a slow mill; it’s being roasted at a slow
fire; it’s being stung to death by a single bee; it’s being drowned by drops; it’s going mad by grains. ”
Charles Dickens, 1853
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